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OCTCBER 17, 2005
THE CTERK: Town of Rickmend versus Rheds Island
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MR. LITTIE: Ready.

ME. PAVILONIS: Ready.

TIE COURT: Cone forward, please.

IHE CLERK: Your names for the record.

MR. LITTLE: Christopher Little for plaintiff.

MR. PAVILCNIS: Timothy Pavilcmis for the defemdant
Rhode 151and DEM. '

M3 CALTAM: Alexandrs C:afllum for defendant
inbervencr Chauvbert, Divisien of NeA orp.

THE CCURT: A1l right, There have been scme briefe
filed in this matter, and correct me if I'm wromg bub my
understanding boday ig we gimply try to resolve the legal
issue as to whether or not Hia‘ﬁnnd, the Towm of [‘
Richmond, which was permitted to intervens in Lhe |
broceedings below, the adminiscrative proceedings
regardirg a gitation of Chavbert by the Department for
some alleged viclation cr other, whether or ot Rlctmond

tan row cowe to this Cont and assert its claim which, azs
[ uncerstand it is, in simplest terma, lock, we, the Town
of Richmend, were permisted ro intervens in
acmiristrative hearing; however, hefare the hearing
concluded Chavbert and the DEM, without notice to us, the
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Town of Richmond, entered inte g ccnsent agreemens
mthc:utaryumutfrmﬂmmof&dmmﬂ arxil:heImn|

_...52ys, im effect, look, we were admitted ag a full party, I
and, yet, the matter was resclved without notice to us

ard thereby no consultarion or imput fraw us.

The defendants, for their part, say, well, that's
too kad. We have every righe in the world to turn the
centested hearing into a nem contesied hearing, and cnce
Ust heppened Richmorsd i3 cut of the locp and, therefors,
what we did by way of working out cur agreement iz of ne
moment to Richmond and, subsequently, Richnord could ner
come hers and seek any relief. Moreover, they say
Richmond seeks a declaratory Judgment as distinguished
frem appealing from an administrative order to this Uourt
wnder the Administrative Procedures Act.

Coes that pretty much sum thingg w from the poine

of view of the pa.:::i.g?

MR, LITTLE: Yes, your Homor.

MR, PAVILONIS: Yeg, your Hercr, with the escepticn
regarding the facts of the case in that the agency did to |!
@ limited extent consult with the Town m its intereats l
in the case. It i3 mot as if the agancy had ne

comimication or dialogue with the Toun and wasn't
cencermed about the Town's intersstg in this case ance
the Town was granted intervencr status.
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THE COURT: But at scme point, ard cartainly corract
mer If I'm wroneg, at some Point whatever consultation ol

had with the Town becane @ thing of the past and the g

bepartment and Chaubert, without the Town's
rarticipation, crafted a set-lement agrcement: that those
two parties thoucht they would live by and thereby
terminated the case. _

MsS. TALLAM: Well, it wag actually ir the ecoposite
order in time sequence, The settlement was reached with
-~ Chaubert reached the settlement with DEM prior to the
Town cbtaining intervencr status but did not oxecute it
because they cbtained intervencr status and then held
several mestings, got a lot of comments, got Chaubsrt to
agree to them, and thers was no formal mecting wich
evervbedy, out, in esgerce, they participared by vodeing
their concewmns to DEM, DEM telling Chauhert they needed
0 add them and we did execute it. It was the plan all
aleng to settle this on Cheubert's Dart and net to take
ittoal*ﬁarmgasﬂﬁautsrtdidmtwant tognena
hearing. Chaubert iz the arly entity that has the richt
to that hearing, and there was never any hearing held,
never even got to that point,

THE COURT: Howevar, at the time the hearirs officer
granted irtervenor status to Richmand, U hearing
officer had not Leen presented with, and, therefors, had

|
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not eprroved the sectlement reached between Chackert. and
the Departmenc.

crmi N3, CRLLAM:. . The hearing otficer.has no-jurisdiction-
over --

THE COURT: Well, that's another question. We'll
get to thal. '

M3, CALIAM: Well, that is corrsct --

THE COURT:  Juet a minute, please. Am I correct in
Saylng thal at the time the heating officer granted
Intervenor status to the Town of Richmond the --

Ms. CALLAM: There had been no formal settlensnt

acreerent [illed with the hearing cfficer, that's correct.

THE QCURT: All right.

MR. LITTIE: Your Homor, I think the parties do not
disagrze that the first time Richmond received kcwledge
of a gettlement, the terms of a settlemsnt betwesn DEM .
and Chackert, way on Jure 29th when they received a
proposed draft, and en July Sth 1t was executed, and

thersafter -- and prior to that time Richmond was ot
privy te any of the discussions because it thought that

1T was guing to be getting discevery to be shle to
aseess, among other things, what chemical constitusmiy --
what are the chemical venstituent elements ot the waste
water that is going into the ground and the area. I
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There are just a couple of points that T worder if T r
could just briefly address. There is an under]ying
rgment by DEM and Chaubert that. this COUrt hag oo <. .-

TS L ST

Jurisdiction wnder tha declaratory judcment comt of tre
Comlaint. Frankly, I wes puzzled by that asserticn in
light of at lsast two things. Cne {3 the languzge of
2-31 and also Superior Gt Rules of Civil Procedure, 57
which says, "The existence of ancther adequate zemedy
dees rot preclude a judsment op declaratory relief wnere
it is appropriare. And in light of the AFA which
specifically provides in --

IHE CCURT: 42-35-7.

MR. LITTLE: 42-35-7, that this Cowrt has discrsticn
Lo construe a rule of an agency. If we o back ag far
back as Eastern Van Lines versus Norbert, 1974, the
Supreme Court reaffirms that the fact that there may be a
pending administrative proceeding in no respect bars this
Court from exercizing its discretion whers it determines

it sporopriste to encer declaratory relief. Certainly,
even the Departwent's cwn riles say on the first pace, |
"Iesues not addrsgeed in these rnules or [ur which a party |
seek= clarity ers to be considered in light of Chaprer |
84-35 and 42.17.7. Beyend that T think it is vary olear
thiz (rmirt hasg the discrecion, and inm Norkert e Cours
affirmed the Couwrc's -- the Superior Court's decision to

e e
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exercize ity discreticn in a case that was adverse to a
plaintiff seeking review, it the Cowrt made it clear
that you hava_ the dipcretion regardless of the cther. . . |

e A e

pending procsedings.

We cren't going to restate. The Court has read the
briefs, and it is clear throuchout these rules of che
agency thal wrce you're a party, and we are a party

 because ve established that we had suffered an injury, in
fact, and we suffered to the satisfacticn of the hearing
officer thal DEM could not adequately represent the
interest cf the citizens of Richmond, and upan that
finding we are entitled to the rights of a party, and 1t |
wakes it very clear, even at the very and of the rules I
which Rile 17 says that the parties, the parties to a

hesring may dispose of a matter Ly a consent decree. Of
coxse Chey can. What our position has been, your Homer,
ig that --

THE COURT: Well, they can if they get the approval
of the hearlisg officer,

MR. LITTIE: Either we have to have aporoval cr,
simply encugh, they have to schedile a hearing and say we
WERt to have a settlemenc, and if Richmond can satisfy

the nearirg officer that the setrlement or the ccnsent
decree is inappropriate, then that is what the hesaring
officer is to determine, and Ltat in and of itself ig




three parties to a case, three parties can settle a case

subject to review if any party thirks i.t ghonld ke
reviewed,
But sinply put to say two pacties,. uhen, there are.

without either Court approval or the consent of the
parties is totally contrary to the rules of imtervention
as they et forth by the agency and construed by the
Rhode Island Supreme Conrt.

What we have been really asking [or in this uling
is simply that the Court declare that we had rights as an
intervenor, that it could not be resclved or dismissed
abeent a hearing by the hearing officsc ur comsent, and
that IL simply be vacated and remanded to the agency for
further proceedings crnsistent with its own ruleg.

THE CCURT: What does the Departuent say to that?

MR. PAVILINIS: Your Hmor, there are a rmaber of

preplems with that scenario, I think che inderlying
issue is whether ¢y not a DRM, administrative anforcsment ‘
acticn in an emvironmental case is the same as
intervention generally imder the Superior Court Rules of
Civil Frocedure; and the Depertment takes a position that
they are not the same. It is a dfferent apimal in that
the Departrment ig statutorily charyed with enforecing
envirommental laws, regulations Fromilgated Lhereunder
and assessing penaltics and orders at AdD, and that is
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. seeking and entitled as of right to be admitted as a

Created by statute by.the General Asseﬁaly. The Genera)
Assenbly didn't empower private parties to enforce those
rules at 22D, at the zdmindstralive proceeding.

THE COURI: But the hearing officer says Richmend is
a party, and tha APA gays in 42-35-1(F) "Darty moans each
Perscn or ogency named or admitted 4s a party or properly

party." 8o, the hearirg officer lets Richmond in. Once
they are a party it doesn't mean that Fichmond is going
Lo get what iC wants out of this proceeding, far from it.
But cnce they are in as a party, they are a party; aren't
they?

MR. PAVIICNIS: ‘lhey are a party to the hearing,
your Honor. The rules say they are a party to the
hearing. I agrce that as a party thev can seek
discovery, they can hirs experts, they can present
factual witnesees, they can cross-evmmine any witnesses
presgented; however, they carry no burden of proof at this
hearing.

Addicionally, the stature allows fox a respendont, a
party who receives a notice of violation, to eilther
withdrew 18 recuest ar simoly not regquest a hearing.

And in that case you're left with an agency, an
inrervencr, and no ane else,

THE CURT: Of course, your rules, meaning the
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Depaztnenl rules, distinguish, do they not, between a
party intervencr and a so-called --

THE COURT: -- participanr.

MR, PAVIICNIS: Yes, your Honor.

THE CCURT, Anybn&yF T guess an emvircmmental
Srowp or any cltivzen in Richmond could show 1p and, in
effect, e an amicus curize, file a hrief, maybe make an
argument, buc it dosa not have the seme exhaltsd stacus,
if you will, of a party.

MR. PAVILONIS: That's corvect. Thers is a
patticipant status provided for a participant who can
fellow the procesdings, can be heard, can present
questicns to a hearing officer, but isn't able to present
1t3 owm witmesses, ign't able to conduct a direct oo
cress-examination of other witnesges. So, it certainly
is a lesser status.

THE COURT: Qlay.

MR, PAVILONIS: The ARD Tules provide tor intarvernr
generally, The rules den't in clear terms distinguish
between an enforcement acticn, which is this case or

where the agency is Lelling scme party, you viclated the

state law, you viclated Rhode Island DEM regulatiens,
vou're ordered to do thege certain mesmurss to corvect
those violations, and you're crdered to L=y ] pemalty.

|
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o BERPLiCATICNS that the agency receives to grant licenses. ..

capplicaticn cases. However, they ars very different

rat's this scenario. The cther gcenarics that aaD
hardles are applicaticne matter. Thore axe mmercus

or permitsg also covered wder the Aduwinistrative
Procedures Act.  The AAD rules generally provide for both
scenaxrics; interventioms under enforcement matters and

cases and in the enforcement context the General
Assonbly said DEM carries the burden of proof to prove
that a certain party violated the law. Mo cne else has
that Mirden.

2Ar intervenor may wish to be heard, may intervens on
the gide of DEM, ard also wish to prove thet a party
viclated the law. Ostensibly, I gueés an intervenor
could come in on the side of a respondent, and that case
might e a scenaric where DEM charges 2 particular party
with viclaring the law, orders that party to do
gcmething, and that party is, say, a tenant whers a
Proferty cwhner wasn't named, and a procerty owner cones
in and says, "Wait a second. I'm affacted hers too by

that order eocause I own the land to which this order

spplies.” That is arother scenario, But in this J
scenario the Town of Richmend has intervensd, they have |

teen granted that status. It is not clear Lo me exactly
what they'se locking for in this heardrg, As an initial

|
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. matier they sought to amend the notice of violaticon

_acditional orders or relief sought by the asency. The

itself, to add additional charges to it, to add

hearing officer simply doesn't have authority to do that,
to direct the notice of viclaticn be expanded. Here, the
hearing officer said so.

) o, ifwwaretcgobacktoﬂémandnaveaheari:g
a1 this matter it crestes an uusual result whers the
responcent hag already withdrown its regquest for a
hearing, they awe not in the case, the agency is left to
try Lo prove all of the viglations against the respondent
to cbtain some rolief that the agency belisves it has
cbtained 50 percenl of amyway.

We balieve we've cbtained a very good settlement in
this case. wWe've amended the settlement based on
Richmond ‘s conments, We certainly haven't amended it
such that we've glven Richmord everything they wanted.
Bur. some of that ig based on the scientific testing of
scils tnat were fownd onosite. We waited ror those tests

Tesults to come in before finalizing amy corsent

agreement because cns of the major issues in this case
wag these dirt piles; can they stay o site or have to be
removed.  And the agenicy ag an initial matter alleged
that those piles are either solid waste or hazardous

waste and have to be removed. }




regilations, the bedy of regulaticns that govern these

_eddiricnal piles if they are generated. Whether or not

~have jurisdicticon to shul them down as a result of this

After analysls of the piles, the acency felt that it
doesn 't have jurisdicticn under its ramediatien

piles to say that they heve to e remowved. 5o, we agreed

that the piles can stay.
We've also asked the respondent to get rid of

we can enforce that if we crdered that as an initial
matter, that would have to be determined in court, but we
folt it was a good resolutiom.

In temms of these lagoons on site, Richmond has
gaid, DEM, shut dowm those lagoanz, tell them they can't
have them, The branch at DEM that is responsible tor
these wdergramd injection control systems, this is the
division that ordered the permit, doesm't feel that they

cage. The agency feels that these thirgs are permitted.

Aside from those two majcr aspects of the case, I
den't lowow if chere s much of a differsnce between what
che Town wents and what DEM cbtaired through an infermal
settlement. -

THE QUURT: What does the conpany S&y?

MS. CALLAM: Let me go pack to a few of the points

you made eavliar, In terms of beirng a party intcrwenor

in a DAM enforcemsnt acticn, it is guite difflermat than
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.. .80 intervencr ard gow it is a plainciff intervenor that
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an intervenor in the Superior Court. T think =ha Tewa's

complaint i3 based on a faulty promise that it scmehow is

1t now has ite own claims that it ¢an bring in this
enforcement acticn or that it can bring DEM claims or
different types of cluims under DEM regulaticns. The
“own has no claime against Chaubert in this case and no
claims are heing forced agminst it. What it is trying do
bhere is really foroe.d‘.aubert, the only party that can
Cortest the NOV, because the NOV's enly issue against it
to forre 1t to go to a hearing in viclation of its right
not to chocse to do that -- Chaubert is the cnly entity
that has that right, Chaubert also is the only entity

that has the right to settle these claims with DEM, and

DEM is the only entity thal can settle them. The Town
can't settle our claims, and we can't settle DEM's claims
with the Toun.

I've cited in my brief as well the three different

APA, DEM authorizing statute and DEM reculations that

allow DEM as they o in every enforcement case I koow of
£o gettle these via 2 consent agreement, and ag DM rege
sy, pricr to a hearing, pricr to going to a formal
hearirg which they almost never have at DEM, these are
settled informlly, and the weard informelly is used in
the AFA, in che DEM stature and the DBEM regulations, and




=N

the cnly parties that can de that ars these two parties.

What hacpened here is pretty typlcal in most cases
except- there - was an intervenor,bub that intervenor
etatus that the Toun got -- cbtained wag golely dependent
cr the Cheubert sesking that [n Ule first place. There
wamn't & hearing to contest the NOV. It filed that
request within 20 days to preserve that right.
Ctherwise, the NCV becomas a final ccder.

you do that and then we go in and settle. We had
seven months befors the Town gave intsvvencr stacus to
conduct gettlements. So, scme of these alleuations, the
Town was frozen out, they were not part of this, are
gimply imacourate. Once they chtained intervencr status,
as T cutlined in wy brief, they met wilh Lhe Town., In
fact, I think the Town invited them in for meetings. I
went through that before abr:sutl how tha gettleament was
reached, but I really think it doesn't lave any relevance |
to this because that sertlement agrsement 1g a validly
executed settlament agreement between two paxties to
thig, DEM and NOV. The Town 1s not & parly to the NOV.
It wes a party to the hesring thaet we chose not to
contimie to pursue, and once we withdraw that rlgh: LT

hearing ends, and it is a viglaticn of cur rights tu
foree an entity to pursue and becore an aggrieved party
and have & rinal order issued against it at scme point or
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relating to it, The Town has mo rights here as an
agorieved party under the APA, ard that's why it seeks a
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I don't bave the exact cites, but I believe what the
Town's counsel is refexving to axe not the cites it
scught declaratory action under. It did not sesk ynder
the APA this Court's review co clarify what a ruling
means. That's a specific declaratory judgement actiom,
and it did not do that. Tt acught to detsrmine what an
intervencr means. So that you could say Lhis RAD
procesding was then terminated unlawfully arnd that is an
AEA --

THE COURT: Well, under the rules of notice
pleading, ro one in this ccurtroom participating in this
litigaticn should have any question but that the Town has
invcked the jurisdicticn of this Courl to enter some =cre
of a declaratory judgmert relative to intervercr status
at the hearing level; isn't that sco?

MS. CALLAM: I guess if you would end it there you
would wonder what then the goint of the claim wes. The
Same sentence, T thirk, in rhe Complaint or the hearing ‘
TMEMO wes 80 that yeou could then determige because it was i
an intervenor Lhese ARD proceedings were terminared |
unlawtfully. It wasn't simply to stard alone and say --

THE QCURT: Well, that is for surse.




MS. CALLAM: And that really is an APA claim. Yeu
have to review the wderlying proceeding and oo what
standerds do you review thew. You review.them \mder the

T A T A T e

standards of the AFA. Under the standards of the APA, T
don't -- we would state that the Cowrt has no subject
macter -

THE (QURT: Well, in 42-35-7 that this Court can
determire the validity or spplicability of any rule that
i being applisd by a hearing oflicer wose frcticning
wler the APA; isn't that so?

MS. CATIAM: T would say that is correct, but in the
context of this case that is not wimt the Town has
requested, for sinply to ke declared that somehow the
hearing officer denlared that they were an intervenor
status and they were a full party to the hearing, we
would agres with that.

THE CCURT: (h, mo, it gees another stsp, thac
scmahow or arcther the hearing officer has taken Rule 17
cr uther participants in the proceedings, perhaps in
concraventicn of 42-35-12, kave had ax parte dealings
with each other, by that I simply mean to the exclusion
of the Town, and have rashicned the settlement; and this
issue seams to me, ard I =o conclude, that it ig
cognizable by this Court. I think I understand che
positiong of the parties.
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| &ifferent statuses, can participate in differemt ways

Under the APA and, indesd, under lhe Decartment of
Regulations, which ware atfixed to the replizd memorandim
in Amx (o r_hut'c; the reply rrenmndl.m subm:.ttac: by

pexty seeking interventicon is granted interventien, they
become a garty. Now, they may or may not have zll the
prevogatives of any other party in the action because of
the cbvicusly diffevent statuses of the other parties,
but, aonetheless, they are a full party. Once they are a
party thay have at least all the procsdural protectiong
that a party enjoys, and cre of those certainly is to
have notice of all preceedings ard to ke ablae to
participate in them.

Now, & hearing officer could certainly determine
that a given party to the prmeeeding, because of their

ance the hearing is underway, tut I do not believe that
the hearing officer can say, ad I 30 conclude, the

bearing officer carmot turm to a Pacty and say, "You're
now cut of the loop", wnless something is called te the
Nearing officer's attenticon, and then the party that ig

o -

threstenad with, in effect, heins custed from the case s

glven en cppertunily to disabuse the hearing officer of

that motian, which, of course, did net happen hera }

thjkthe?miscmsaﬂlup;ﬁg&atamle-/
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of things have to happen if there is to be a ccnsent
crder even in a case like this. (Number cne) all of the
parties must agree.. Tt is a fundamental principle of .ocur
Juris prudence ard it cbtains in court cases ard at
adminiscrative hearings, and that iz that the hearing
officer, the fact finder -- and scmetimes we kncw the
fact finder iy also the individual who determines the
controlling law and bow it should be applied to the facts
== but the fact finder carmot force a stipulaticn on
amybedy.  That is 2 fundamental rule of juris prudence,
SG, there is no pessible way that the hearing officer
could have sald to Richmond, "Here is the agresment that
I like, here is the agresment that the Department and the
corporation have agreed to, Therefore, Richmend, wou
Tust sign cn to this, and T'm compelling yeu to sign on
to this and to stipulate and acgvee that this is the

content orcer." The hearing officer cammot do that. &o,
if the three parties cammot agree, then the heard

officer is cbliged to procsed with the hearing., It may
well be that the hearing officer will determine that what

the corrany and the Cepartment ars advocating for and
what the Town is opposed to will, indeed, ke (he heering

officer's decluion, the hesring officer will conclude
that the Department's right and the company's right, ard
that is what should happen, and the Town of Richmond is
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- saying I reject it and proceed to & hearing. And then

wrang, too bad, you don't like it, we've had cur hearing,
takeym:amealtotheSuperior&nrtortathenpxt‘

New, the hearing officer clearly has substantial
Aiscreticn here, and we know that from Rule 17 of the
Department's cwn fules. Upen recedving suwch an
Sgreement, and by that I mean had all three people
agreed, or all three parties agreed, even then the
hearing officer can either accept it and igeue the order
agreed upcn,  (Number twe) Thw hearing officer can raject
it and reschecdule a hearing, which is another way of

(three) take such other action as he or she deems
apprepriate. And I know that in your briefs the
defendanrs fomised on khis rule, at least in part, and
neted, "The provision of this rule shall not preclude
settlement of the procesdings in amy other marner." and
I conclude that that would pevmit, T think, the hearing
officer to take an apgwopriate case, maybe refer to an
arbityater or a Master of sdne sort, and, then, upen
receiving the report from that individual approving that
or rejectirg it, it is net inconceiveble Lbwt halfway

through a hearing it appears that the parties could
settle the matter, perhaps with the assistance of a
hearing officer, ard that that settlement roached on the
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cccurred between those two entiries..." And it didn't |'

record coulc ke aprroved even mmghﬁle.m has alre=dy
been four days of testimeny with four remaining. 8o,
there 13,2 1ot of scenarios that one could envision, -But
what one carmt_ém:‘.sion and what the law camot
countenance is the exclusion of cne of the parties from |
the final resolution of a dispute.

I think that instructive in this matter is
Nexragemsstt Electric versus Burke ar 122 BT 13, decided
in 1979. In that case the principal dispute was hetwesa
Narragensett Electric Corpany and the Public Utilities
Commigsion. However, the Consumer's (rimeil had come in

a8 an infavvenor, or somehow got themselves in the mix
before the FUC, and the FUC and the Narradansett Electric
worked out an egreement that was satisfactory to those
two entities, but the agreemsnt did not include the
Consurer Council and the Supreme Court said that that
made the settlement defective. So, the Supreme Court at
Page 20 and 21 went ento say, "The Tecord Clearly
Supcorts the finding by the PUC that an ex parte meating

R

require that thers be animwm toward the Consuner 's
Council., 2ul they went onco say that, in effect, that
once tre other rarty was in the marter, 1t was =
tnfestad cass, and bBacause the lcgal rights, dutiss or
privileges of beth Nearraganset!. aud the public wers
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determined witheut a hearing, the procesdings viclated
42-35-13, which prcohibits agency members from

commmicating with any person or its ropresentative. .

st

concerning their perspective findings of fact or
decisicns of law in a contested case absent notice ard an
cpportunity for all parties to the case to participate,®
Admittedly, this is scmewhat different, kut to the extent
that the hearing of‘_ficer éither exercised discretion in
approving the settlement or tock a hike, so to speak, and
didn't pay amy attenticn to a setblementc reached between
the parties in a contested cazse without any reference to
wiat Richmond thought about or could have added at a
hearing to this, then the proceeding kelow becomes
udawful and a mullity.

Accordingly, the request of the Town that the
carsent order be set aside end, i effect, this matter
proceedtuanapprcpna.tehearinginmmthepany
intervenor, Richmond, is permiktted to participats, that |
request is granted. So, the matter will ke remanded back [

to the hearing officer for actions consistent with this i
decision. ’
MS. CALLAM: Is that a decisicn under the -
dsclaratory judgment count, your Honor? ’
THE COURT: It grants the relief scught, as I
wderstocd it, asking far that very relief, In reaching
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1 that I've determined that I nave jurisdicticn, both under
2 the Declaratory Judgment Act and alsa 42-35-7 of the Apa.
| ) take a differenl route,
5 MR. PAVIICNIS: Can I clarify cne point, your Honor?
6 THE OXIRT: Yes,
7 MR. PAVILONIS: So, I quess I understand. At the
] acgency level now, Ra.ahrm'zd can e heard on its chjecticn
9 to the consent agreement and the hearing officer then
10 could meke a determinatica es to -- . !
1.3 1HE COURT: No. I'm setting aside the consent
12 agreement tecause the hearing officer cannct arerove &
13 consent. agreement. reached by two of the three parcies.
14 If you can prevail upon Richmord to agree into scme gort
15 of an agreemert, that is a different Btory. There is no
18 valid consent agresment now for the hearing officer to
17 act upmn, so the hearing officer mist do what I helieve
18 the hearing officer would agree under that set of
18 clroumstances and that is ro preessd to a hearding.
20 I hasten to add, I'm ot telling the hearing officer
2L | what to do. T haven't made any findings on the mevit
22 about -- I kmow earlier comsel Ffur the Department said
23 we &'t think we have the Jurisdicticn to order removal |
24 | of scme waste materials frem the land or the lagoon.

25 MR. PAVITONIS: It certainly hasn't been litigated,
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we agree to that, your oror. Not withstarding the
consent agreement, Chaubert had withdrawn ite recuest for
a heanng A:guably, that wag dme ar guess _n rn-l:.a.nce )
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on a consent agrecnent which no longer 13 va.‘l.ic.‘; Pernaus

Wwe can clarify now, we withdraw the request of the
hearing which would ne longer be --

TE QOURT: I leave it to the fertile imaginacion of
camnsel as to how to create an ultimate resolution of
this dispure. I'm enly acting on what ig in front eof
The conaent agreament I fourd to be lnpruper in terms of
its acceptance by the hearing officer or if that iz mot
@actly what took place, it was irproper fer t@ parties
before a hesting officer waiting to adjudicate a hearirg,
Itaﬁsirrpfc:perfarthanto&xparteagmthat this is
how we're going to resalve the case and that ig why I

call your attenticn to Lo NacregansetL Elsctric versus
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